Prof. Gillette—Fall 2005
Contracts

Which Promises Get Enforced?

Is it a bargained-for exchange?

1) We consider the purposes of contracts as:
a) Increasing social wealth by encouraging individuals to engage in trade through which they get something of higher value than what they give up
b) Contracts—really about encouraging business / trade

c) Contracts = value-maximizing exchanges.

d) Only want to enforce those promises that have consideration, indicating they are value-maximizing.

e) Commit people to engage in binding commitments, thereby creating social wealth.

f) Contract law is a framework for enforcing promises.

2) Is there Consideration?

a) Promise to make a gift 

i) Do not want to enforce gifts because there is no bargaining, would stifle gift-giving, legal enforcement has costs, would undermine the social value of gift-giving. Prefer to leave this to extra-legal enforcement (reputational, etc.) Promises for gifts in the future are not enforceable: exceptions

ii) Hamer v. Sidway: uncle promises nephew $$ for forbearing certain activities

(1) Contract v. gift/promise: requirement of consideration (§71)—promises of gifts are not enforceable, but promises with consideration are contracts

(2) Consideration—proxy for value-maximizing

(3) Sufficiency of consideration (§79)—Foregoing a legal right is adequate consideration

(4) Purpose of a contract: increase social wealth through mutually beneficial exchanges

iii) Consider also Mills v. Wyman (gift), Ricketts v. Shothorn (reliance)—there are times when we will enforce promises either because of the reliance it induces, or because it corresponds to a benefit to one party/detriment to the other (falls under the Mimi Theory).

b) Consideration is considered proxy for determining when to enforce a promise

i) But the court will not evaluate the fairness or value of consideration (§79)

(1) Exception: will look to see if there is “gross inadequacy”: §79 Comment (e)—‘Inadequacy “such as shocks the conscience” is often said to be a “badge of fraud”; can justify denial of specific performance, rescission or cancellation of K for lack of capacity, mistake, misrepresentation

(2) Those instances that might qualify for policing the bargain—courts will step in.

(3) Unilateral contracts (promise for performance—Hamer) and bilateral contracts (promise for promise)—both are okay. See §§ 77, 79 for exceptions/limits.

(4) Consideration must be sought or bargained for. §71.

c) Requirement of good faith: 

i) We want limits so that people do not bring claims deceptively or chisel. Eastern v. Gulf, §1-203 (good faith requirement in contracts).
ii) Fiege v. Boehm (MD 1956): ( forbore from bringing bastardy charges against ∆ in exchanges for fiscal support; he was not the father; she sues for breach

(1) Two conditions required of forbearance: claim must be (1) brought in good faith (subjective) and (2) there must be a reasonable basis for believing the claim is true (objective) to uphold a promise to forbear.

(a) This is true even if the claim turns out to be false.

(b) Example of parties bargaining around the statute.

d) Requirement of bargain: §§ 17; 71; (33: requirement of certainty)
i) Feinberg v. Phieffer (MO 1959): F promised salary upon her retirement; she continued to work for two years and then retire; management then stops its payments to her 

(1) Past considerations do not constitute consideration for a new(er) agreement—she had no obligation to stay but did so anyway
(2) Held that the promise does not induce her to stay

(3) Requirement of bargain (§17)—not met here 

(4) Promises a gift—no evidence of mutual obligation (she did not have to stay)

ii) Webb v. McGowin (Ala. 1935): W saves life of M at lumber mill; afterwards, M promised payment to W as compensation for W’s injuries for rest of W’s life.

(1) Moral obligation is sufficient consideration when there is a material benefit to the promisor (such as their life) where there is a just and reasonable claim—distinguished from Mills because that case had only moral obligation and no direct material benefit

(a) But see: Mills v. Wyman: ( give’s ∆’s dying son food and shelter; son dies and ∆ promises to reimburse (, but never does.

(i) Here, there was no material benefit to ∆, and no consideration for his promise. Hence no legal duty (despite obvious moral duty)

(ii) Further no pre-existing obligation (son was grown and independent of father’s care)

(iii)  Accordingly, this was a gratuitous promise—a gift

(2) Mimi Theory: cases where there are clearly no bargains (promises come after performance) but we think this is because there was no opportunity—so we are willing to enforce their post-performance agreements because we think they reflect the terms the parties would have bargained for anyway.

(3) §86: A promise made in recognition of a benefit received by promisor is binding to the extent necessary to prevent injustice, so long as it confers a gift or unjustly enriches the promisor, and the promise’s value is not disproportionate to the benefit received.

(a) Compare Webb and Mills: moral obligation v. gratuitous promise
iii) Kirksey v. Kirksey (Ala. 1945): widow moves to brother-in-law’s land, and then he kicks her out

(1) §71: must be bargained for—and there is a distinction: motive v. bargain
(2) No consideration—promise was gratuitous (he received nothing other than moral satisfaction)

(3) Different that Feinberg (no meeting of the minds), there was a meeting of the minds in Kirksey but no consideration.

(4) Reliance argument to be made with this case…

(5) Why do we not enforce gratuities? Possibility of fraud, courts not willing to get involved in those sorts of disputes.

iv) Central Adjustment Board v. Ingram (TN, 1984): issue of no-compete clauses signed after commencement of employment

(1) When no-competes signed, they were invalid bilateral contracts—

(a) But after years of work at the company, the deficient bilateral contract morphs into unilateral contract because CAB performed (kept ∆s employed) 

(b) CAB substantially performed, through continued employment and bonuses, provided additional consideration for the no-compete covenants.

(c) Consider Central Adjustment and Alaska Packers: modification with or without consideration in employment context

e) Is the promise illusory? §§ 75, 77, UCC § 2-306
i) Strong v. Sheffield (NY 1895): uncle to collect on nephew-in-law’s debt from niece-in-law, the guarantor; uncle promised to forbear from collection until he felt like it 

(1) Issue of forbearance (v. Central Adjustment Board) 

(2) Illusory promise: uncle was not obligated to do anything; consideration was lacking (no bargain, nothing given up by him)—promise not enforced

(3) An illusory promise is a promise in which the obligations on both sides are not real and meaningful. 
(a) §75: other than conditional (§76) and illusory (§77) promises, “a promise which is bargained for is consideration if, but only if, the promised performance would be consideration.”

(b) §76: conditional promise is not consideration if the promisor knows the condition cannot occur; a promise conditioned on performance by the promisor is a promise of alternative performance w/in §77 unless occurrence of this condition is also promised.

(c) §77: Illusory promise—if the promisor by the terms of the agreements reserves a choice (is not bound), then it is an illusory promise unless:

(i) Each alternative promise would have been consideration if bargained for individually; or,

(ii) One of the alternative performances would have been consideration and there is good possibility that the promisor would eliminate the other alternatives that would not have been consideration.

(4) Consider Strong and Central Adjustment Board: each could use the other’s rationale to arrive at a different conclusion. Issues of forbearance, promise for a promise, illusory promises)

ii) Eastern Air Lines v. Gulf Oil (S.D.Fla. 1975): relational, exclusive, requirement contract between E and G; G supplied fuel oil, price tied to indicator; development of two-tiered system of oil pricing; OPEC oil embargo drives prices up but index does not reflect this. G threatened to shut off oil supply

(1) Contract enforceable—E performed under the contract in good faith; there were frequent amount estimates exchanged between the parties; not enough evidence to support an arg of commercial impracticability for G
(2) Key factor is Eastern’s good faith: UCC §2-306(1): w/r/t output or requirement term, the actual output or requirement must be such that occurs in good faith; cannot be an amount disproportionate to estimates or otherwise comparable amounts—this means the requirement or output is not too indefinite since it is held to be made in good faith (bargained for between the parties)
(a) The amount must be reasonably foreseeable
(b) There may be reasonable elasticity in the amount
(3) Not illusory promise—parties are bound by the Good Faith Requirement (a default rule)

(4) Contract is about risk-taking and risk allocation: Gulf took the risk of the price increase—not impractical

(a) Similar to Transatlantic: both Gulf and Transatlantic assumed the risk and had knowledge of the risk (oil crisis)

iii) Wood v. Lucy, Lady Duff-Gordon (NY 1917): exclusive contract where he promotes and licenses her image, manages her endorsements; they split profits 50-50

(1) Not illusory promise—implied reasonable efforts: he had obligations and requirements under the contract (and it was how he would be paid)

(2) Default rule of reasonable efforts at play here—parties did not opt out.
(3) Enforce contract when it is what is socially beneficial, reflects the intent of the parties

f) Has there been reliance? (Promissory Estoppel) §90
i) Ricketts v. Scothorn (Neb., 1898): grandfather says no grandchildren work and write promissory note; granddaughter quits in reliance on this; he dies; she demands payment from estate.

(1) No consideration for the promise…but there was detrimental reliance
(2) Promissory Estoppel—
promise (which promisor should reasonably expect to induce action/forbearance) 
+ detrimental reliance (action/forbearance justifiably done) 
= proxy for consideration—promise is binding if only way to avoid injustice (consider promisee’s detriment or harm—must be specific, measurable loss)
(3) §90: promise that promisor reasonably expects to induce action or forbearance in promisee and which does induce some action/forbearance is binding if the injustice can be avoided only by enforcement of the promise. No reliance proof required for marriage settlements and charitable pledges.

(a) Damages may be limited as justice requires—usually do not receive full contractual relief but more like reimbursement of actual loss

(i) Expectation Damages find little support in promissory estoppel

(ii) Reliance Damages—recoverable: discoverable amount spent or forgone in reliance on the promise

ii) Feinberg II:

(1) Promise by company enforced based in her reliance—she quit working in reliance on the promised retirement.

iii) We like promissory estoppel because it creates socially beneficial reliance; not enforcing would produce careless promises and erosion of social connections; enforce when benefits of doing so outweighs the costs (keeping in mind sometimes the costs are too great)

Was the contract formed properly?

—Purpose of this inquiry is to make sure that there was a meeting of the minds; that the elements of formation are satisfied to ensure it is a bargained-for exchange; that there is no fraud or trickery going on; that the parties realize what they are getting into

—If the contract is properly formed, contract law offers relief and framework; if not, look to other remedies

1) Has there been a manifestation of mutual intent? §§ 2, 18, 20 / 201, 23
i) Lucy v. Zehmer (VA 1954): parties agree to sell land; ( later refused to perform, saying that he was joking when he made the contract
(1) What matters is the outward manifestation, not unexpressed intentions—according to a reasonable person standard (objective), look to what the parties intended (subjective)—contract enforced

(a) §17: need some sort of process to bring you to the meeting of the minds (bargain)—this is the subjective component

(b) See also Leonard v. Pepsico—clearly ‘zany’ humor in ad is not a real offer

(2) §2: “promise is a manifestation of intention to act or refrain from acting in a specified way”

(3) §18: “Manifestation of mutual assent to an exchange requires that each party either make a promise or begin to render a performance.”

ii) Owen v. Tunison (ME 1932): O wrote T asking to buy land; T writes he could not possibly sell it for less than $16k; O sues for breach when T refuses to acknowledge O’s telegram accepting the ‘offer.’

(1) This was not an offer to sell, merely a price quotation—price quotations are not offers
(2) Used general, not contract, language in communicating—invitation to offer

iii) Fairmont Glass v. Crunden-Martin (KY 1899): contract made by mail; seller did not have goods & claimed no contract

(1) Language was that of a contact—not offer-acceptance; damages awarded to buyer

(2) Court pushing seller to be more precise by resolving against the offeror

(a) Offeror is the master of his offer, and so should be definite about terms and capabilities

(b) Here, the first letter = invitation to deal; seller’s response was an offer; and the request for 10 carloads constituted acceptance.

(c) This case is the exception—usually price quotes do not constitute offers but use of the term “for immediate acceptance” signalled this was more than a price quote.

(3) Specifications may come post-contract, according to trade usages

iv) Leftkowitz v. Great Minn. Surplus Store (Minn. 1957): stole refused to man after first customer receives stole ad

(1) Advertisements are not offers; they are invitations to deal—this is an exception

(2) This offer invited a particular kind of performance (not worried about demand exceeding supply)

(3) Offeror is master of his offer—can not only set terms of the deal, but also can dictate means of acceptance

v) Think: did both parties agree to the same thing? (Raffles, Frigaliment)

(1) §20: no manifestation of mutual assent if the parties attach materially different meanings to their manifestation and they are not aware of this

(a) But if you know and they don’t, obligated to say something: §§ 20, 201 (when different understanding of meanings exist, the party who knows of the other party’s interpretation and says nothing is bound by the other party’s understanding

(2) §23: parties have to manifest mutual assent w/reference to the manifestation of the other party—have to be talking about the same thing.

2) Is there an Offer? §§ 22, 24, 33
a) §22: manifestation of mutual assent usually takes form of offer and then acceptance

b) §24: offer = manifestation of willingness to enter into a bargain, made in a way that the other party is justified in believing his assent (acceptance) to that bargain is invited.
c) Must have:

i) Intent to be bound (see Owen, Harvey v. Facey, Fairmount, Oglebay)

ii) Sufficient terms for breach and remedy to be determined
(1) §33: manifestation of mutual assent cannot form a contract unless the terms are sufficiently clear, which is to say they form a basis for determining if there is a breach and for giving appropriate remedy; if one or more terms of a proposed bargain are left open that may show that manifestation of mutual intention is not intended to be understood as an offer or acceptance.

(a) Some terms may be left open if it’s clear that you intended for a contract and the court can find basis for enforcement (Fairmount Glass)

(i) UCC § 2-204(3): even when one or more terms of a contract are left open, contract will not fail for indefiniteness when it is clear that the parties meant to form a contract—Toys 
(b) Courts will fix prices for parties (Toys)

(c) But not quantities

(d) Time frame?

3) Is there Acceptance? §§ 30, 32, 45, 50, 54, 56, 62, 64, 69, (2-206)
a) §50: manifestation of mutual assent (objective) to the terms thereof (must accept that specific offer) made by the offeree in the manner invited or required by the offer (promise, performance, however the offer requires)

b) Notice / Form of Acceptance—

i) §32: when unclear what method of acceptance is invited, offeree may do either. Default Rule.

(1) UCC §2-206: w/r/t sale of goods—an offer may be accepted by any reasonable medium, including starting performance. 

(2) Same as §30: answer can be in words (promise), by performing, or by forbearing, unless the offer mandates a specific form of acceptance
(a) §69: silence is not acceptance unless (a) the offeree takes benefit of the services offered w/ reasonable opportunity to reject them, and with knowledge that the offeror expects compensation, (b) when it is known by the parties that silence can constitute acceptance (notification costs high), or (c) prior dealings make silence acceptable

(3) §56: with acceptance by promise, offeree expected to exercise reasonable diligence to notify the offeror of acceptance or see that offeror receive acceptance

ii) International Filter v. Conroe Gin, Ice & Light (TX 1925): proposal presented to Conroe, saying that it would become a contract once accepted by buyer and approved by exec at International; Conroe accepted and after it was approved, tried to countermand

(1) Here, the original presentation of the contract constituted invitation to deal; buyer’s acceptance was actually an offer; and approval by exec was really the acceptance—removes requirement of notification to buyer
(2) Contract did not require notification of the buyer—buyer was bound without knowing it
iii) White v. Corlies & Tift (NY 1871): C&T wrote W after writing back and forth said ‘upon an agreement’ (asking for promise) he could begin work; W did not reply but instead bought materials and began work

(1) C&T (offeror) saying that method of acceptance was promise (not performance)—wanted to create a bilateral contract: first agreement, then performance

(a) Mental determination to do the work is not enough

(b) Court wants some more definite expression of acceptance than word of offeree—and here, contract explicitly states terms of acceptance (right of the offeror to set)

(2) White argues that performance = acceptance—but the contract required a promise to perform

(a) Furthermore, nothing he has done is performance—only preparation to perform

(3) §62: when offer invites either performance or promise, the start of performance is acceptance by performance; and this serves as a promise to complete performance. Cannot just prepare to perform.

iv) Ever-Tite Roofing Corp. v. Green  (La. 1955): Greens hired E-T but substituted another company in; when E-T shows up for work; G claimed never heard back from E-T

(1) Court finds offer did not lapse for failure to act within some period of time, since there was no time limit in the contract itself

(a) G was aware that the credit check would take some time—the time lapse was not unreasonable

(2) Contract formed when E-T loaded their trucks (unrecoverable expenses start); would have cost the Greens even less to notify E-T of their intention to revoke

(3) E-T wrote the contract, and this was its term—Greens (who claim acceptance was writing or performance) lose—Terms said acceptance could either be in writing, or by performance—G on notice

v) §54: when performance = acceptance, no notification required unless the offer requests notification 

vi) §45: when performance = acceptance, an option contract is created when the offeree tenders the invited performance or a start of it.
(1) At that point: offeror bound by the performance; offeree is not.
(2) Carlill v. Carbolic Smoking Ball Co. (1893)—unilateral contract where company’s offer intimated that it will be sufficient to act on the proposal without notification—in this situation, notification not fatal to claim—performance of the condition is sufficient acceptance
vii) Allied Steel and Conveyors v. Ford Motor (6th Cir. 1960): Worker injured before formal acceptance of second contract
(1) Court held against Allied—it was liable for injuries as stated in the second proposed contract
(2) Found acceptance by part performance in a situation where acceptance was not exclusive to one method sufficed (§62 case).
viii) Corinthian Pharmaceutical Sys. v. Lederle Laboratories (Ind. 1989): C wanted specific performance of delivery of vaccine at low price after freakish price increase; C had learned before this went into effect and attempted to order huge amount under old price
(1) Was there acceptance by L? No:

(a) Price lists were merely price quotations

(b) Automated tracking order was not acceptance

(c) Shipping 50 non-conforming vials was not acceptance under §2-206

(2) §2-206: delivery of non-conforming goods is not acceptance when seller signals that it is only send as accommodation 
(3) Court finds there was no performance and no specific performance remedy available
(4) Consider: example of the buyer attempting to chisel the seller—not acting in good faith as in Gulf, 
4) When is there Acceptance? §§ 42, 56, 63
a) §56: When acceptance is by promise, offeree must be reasonably diligent to notify offeror—this is not a notification requirement 
i) Exception: when offeror takes the benefit of the performance after a reasonable time to reject (§69), when notification is required by the offer (§54), or if the offeree knows that the offeror has no way of knowing about the completed performance but offeror learns of acceptance in a reasonable period of time or does not require notification (§54).

ii) Offeror may be excused if the offeree knows that the offeror has no way of knowing about the completed performance and offeree does not exercise reasonable diligence to notify offer of acceptance. §54
b) Mailbox Rule: derived from common law—acceptance is effective at the point of dispatch
i) §63: acceptance completes the manifestation of mutual assent when it is put out of the offeree’s possession w/o regard to whether it reaches offeror, but acceptance under an option contract is only effective when it reaches the offeror

(1) UCITA—for electronic communication, acceptance is deemed effective when the communication is received. Issue of message being filtered out as junk mail the offeror’s problem.
c) All that really matters is that the parties understand how and when acceptance is signaled. Does not have to conform to any particular rule—parties can contract around them.
5) When is there not Acceptance? §§ 39, 41, 45, 48, 87, 2-205
After an offer is made, there are four ways that the power of acceptance can be terminated:
a) Lapse—period within which the offer was valid has expired
i) §41: offer lapses at time specified in the contract, or some reasonable time; reasonable time is a question of fact dependent on the circumstances
b) Revocation of the offer: 
i) Default Rule: offeror can withdraw the offer any time before it is accepted. 
ii) §42: Revocation—deemed effective at the point of receipt by the offeree, not at dispatch (opposite of Mailbox Rule)
iii) However: option contracts cannot be revoked depending of their conditions—limit offeror’s power to revoke; usually within some set period of time the offeree must exercise or “pick up” her option.
(1) Under common law, option without consideration (from offeree) not binding. Required consideration for the option, separate from consideration for the contract. 
(a) There were, in effect, two contracts that each required consideration.

(b) This is because we think options are in and of themselves valuable economic rights

iv) Dickinson v. Dodds (1876):  suit for specific performance to obtain land offered in an option contract; Dodds make the option to Dickinson, who later learns that before his option period is up, Dodds plans to offer/sell land to third party; Dickinson rushes to Dodds, but alas: too late. Court denied specific performance. 
(1) Dickinson’s awareness of the sale to third party was implied revocation—given Dodd’s intent to do that, there could never have been a meeting of the minds
(2) There was no consideration given for the option in this situation
(a) Could argue that the price of the land included/reflected the option’s consideration
(3) Adding a deadline for acceptance only means that on that date the offer has expired, but nothing else

(4) §43: offeree’s power of acceptance terminated when offeror takes steps inconsistent w/ entering into a contract w/ the offeree, and the offeree learns of this

v) §87: offer is a binding option contract when it 
(1) Signed written offer by offeror, indicating consideration for the offer, and proposes an exchange on fair terms w/in reasonable time, or 
(2) Is made irrevocable by statute; or
(3) Offeror reasonable expects that it will induce action/forbearance by offeree before acceptance, and which does induce action/forbearance—this becomes binding as an option contract to the extent necessary to avoid injustice.

vi) §45: when offer invites acceptance by performance, not by promise, option contract is created when offeree begins performance, which cannot be revoked by the offeror. 
(1) Does not bind offeree to complete performance; can be abandoned at any point, but will not bind offeror if incomplete.
vii)  Ragosta v. Wilder (VT 1991): R repeatedly attempt to buy shop from W; W revokes offer to sell as R getting money for it together; court found no contract.

(1) No equitable estoppel, no performance—only preparation for performance
(2) Offer was never accepted and no contract created. 

c) Offeror’s death / incapacity
i) §48: in general, offeree’s power of acceptance and the offeror’s power of offer ends with their death or incapacity. 
(1) Exception is option contract: death of offeror does not end acceptance pwr of offeree.
d) Rejection
i) Rejection by offeree terminates power of acceptance, which cannot be reinstated later.

ii) §38: offeree’s power of acceptance terminated by his rejection unless offeror has manifested a contrary intention
iii) §59: reply to an offer that purports to accept but adds additional / different terms is not acceptance, but rather a counter-offer. 
(1) “Mirror Image Rule”: common law doctrine that acceptance must be of exact offer, with no changes; any deviations in acceptance means there is no contract, but rather a rejection and possibly a counter-offer.

(a) Relaxed in application: courts can determine (1) the seemingly additional term was actually an implied term of the offer; and (2) language is only precatory (expressing a desire for amendment in a non-binding way).

(b) “Last Clear Shot” rule—under common law, the last communication (of terms) before acceptance rules the contract.

iv) §39: Counter-offers are offers made by the offeree (rather than accepting) to the offeror relating to the same matter but proposing a substituted bargain.
(1) An offeree’s power of acceptance terminated by making the counter-offer, unless otherwise stated by the offeror. A kind of termination.
6) Is the contract between merchants? §§ 2-205, 2-207
a) §2-204: court should recognize existence of a contract made “in any manner sufficient to show agreement, including conduct by both parties,” even if cannot find the moment of contract formation, and even if some terms are left open.
b) §2-205: firm offers—an offer 
i) Must be by a merchant (to buy or sell goods)
ii) Must be a signed agreement that 
iii) Assures offeree that the offer will be held open 

(1) Offeror must be aware of this condition; it cannot be tucked into a boilerplate agreement 

c) If all conditions satisfied, no consideration required to keep the offer open (irrevocable) for the stated period of time, or a reasonable period of time if none was stated, with a maximum being three months.
d) Battle of the Forms: UCC § 2-207—this analysis triggered by merchants’ definite and seasonable acceptance and acknowledgement form that contains additional/different terms. If one or both of the parties is non-merchant: terms are out—2-207 only applies to merchants.
i) Must walk through (1) to get to (2) (triggered by additional terms):
(1) Acceptance sent in reasonable time is acceptance even though you add additional or different terms, unless those terms are too different, or unless you say acceptance is conditioned on those additional / different terms;

(2) Additional terms enter the contract unless:
(a) The offer said you can’t add terms;
(b) Additional terms are material (material = cannot be presumed; “element of unreasonable surprise”);
(c) Objection raised after additional terms received;
(3) Parties acting like there is a contract is sufficient to establish a contract even though the two parties’ writings don’t match. 
(a) In that case, the terms of the contract are any terms the parties agree upon supplemented by the UCC.
(i) Section (3) means: can have contract based on conduct alone—terms would be whatever the parties agree upon, with the rest being supplemented by the UCC.

(ii) NB: § 2-207(2): “additional” but not “different”—various interpretations of whether that means different terms do or don’t apply. Comment to §59 on 2-207(2): both additional & different.

ii) Dorton v. Collins & Aikman Corp. (6th Cir.1972) Dorton DBA the Carpet Mart seeks damages for misrepresentation about carpets it bought; Collins counters with fine print on back of acknowledgement form that included an arbitration clause.
(1) NB: there is only one form in this exchange but applies § 2-207 analysis

(2) Court finds there is a contract, that the arbitration clause is additional meaning that it becomes part of the contract if and only if it does not materially alter the contract
(a) Material—depends on whether there is unreasonable surprise/cannot be presumed
(b) Case is remanded for trial court to determine whether the clause materially alters

(3) Collins did not signal that its acceptance was conditional on the acceptance of these new terms 
(4) Under common law’s last shot rule—the fine print arbitration clause would apply
iii) Step-Saver Data Systems v. Wyse Technology (3d Cir. 1991): issue of box-top warranty that said opening equals accepting terms
(1) Again: 2-207 governs analysis (even though there is only one form)—box-top terms were not part of the original contract
(2) Court therefore tests to see if they materially alter the contract or if there was conditional acceptance
(a) Finds terms would materially alter the agreement under 2-207(2), and 
(b) Holds they are not part of the contract.

(3) Nor was acceptance of the contract conditional on the box-top terms

(4) Consider here the timing of the terms—received after bargain & contract formation

iv) Hill v. Gateway (7th Cir.1997): Hills try to return their computer; terms included with the computer considered accepted after 30 days and among other things, mandate arbitration
(1) Easterbrook says they are bound: says 2-207 only applies when there are two forms—here there is only one.
(a) Different than Dorton, Step-Saver
(2) Conduct created the contract: offer = shipping the computer; acceptance = keeping it past 30 days. Use offer-acceptance analysis.
(a) Gateway was really the offeror; Hills were the offeree

(b) How much conduct required? At least acceptance
e) Issues to consider with standard form contracts:

i) Is the occasionally dissatisfied customer worth the savings on transaction and bargaining costs derived from form contracts like this?
ii) We want to avoid contracts that grossly favor one party over another, but acknowledge that there are some benefits to such form contracts. So when does it make sense not to read?

(1) SFCs save by limiting fora that companies are available in; savings (in theory that it is a competitive market) passed along to consumers.

(2) Likelihood of terms being horrendous—low if competitive market
(3) Timing—may things come with terms after you buy; takes too long to read
(4) Comprehension (think Henningsen)—not unlikely that you would not understand it.

(5) Huge Assumption: the market is competitive/robust.

(a)  If the market is competitive, contracts may contain terms that benefit the consumer (bundled terms).
(b) Assuming robust market: seller will want to capture the marginal reader who does read the terms, and will act as a surrogate for everyone else who does not read (think: Ralph Nader)
iii) We want to avoid contracts that grossly favor one party over another, but acknowledge that there are some benefits to such form contracts.
iv) Always consider market conditions / the strength of the market: when the market is shallow / weak, this may prompt courts to intervene.
7) Is there pre-contractual liability? § 87 (90)
a) §87(2): reasonable reliance provision—combining promissory estoppel notion (§90) to reliance on an unaccepted offer to avoid injustice, with qualifications: Cannot be part performance—that would kick it into an enforceable offer under §§45 or 62
i) Reliance must be substantial as well as foreseeable

(1) Offer may be one that requires great expense, commitment, or foregone alternatives of the offeree in order for offeree to perform under the contract

(2) Offer may be made expressly irrevocable because of the reliance it induces

(3) Restitution of benefits, partial or full reimbursement damages may be enough, rather than full-scale enforcement
ii) Drennan v. Star Paving Co. (Cal. 1958): general contractor takes subcontractor’s bid, which is a mistake
(1) Held: GC reasonably relied on SC’s bid—SC bid = offer; GC notification = acceptance
(a) Even though no consideration—reasonable reliance binds the SC, who is therefore liable–option contract
(2) Court using promissory estoppel, rather than contractual, analysis

(3) SC’s bid is essentially a firm offer, which it is bound by from the time it is placed until SC is notified (= acceptance by GC) 
(a) Or GC’s incorporation of SC’s bid may be thought of as start of performance by SC
(4)  “Last Clear Chance” doctrine: person who causes the loss is liable
iii) But see: Holman Erection Co. v. Orville E. Madsen & Sons (Minn. 1963): SC submits bid, which is used in GC’s bid, but GC uses another SC when it is awarded the contract
(1) Court affirms judgment for GC, citing precedent that while SC is bound by his bid to GC, GC is not bound to use SC: 
(a) GC justifiably relies on SC’s bid for specified work, while SC does not rely on GC’s bid and suffers no detriment

(2) Also, nature of industry: allows GC more flexibility. 
(a) In this case encouraging a social benefit (the SC that was used was minority-owned).
iv) Hoffman v. Red Owl Stores (Wis. 1965): Hoffman strung along with promise of franchise, outlaid a lot of money, moved, etc. and then negotiations fail and he gets nothing 
(1) Injustice creeps in when cheap talk becomes real—when there is action as a result: reasonable reliance
(a) Consider: who was in the best position to avoid this fate? Was there anything that should have clearly told him to stop this song and dance?
(2) Need something more than reliance to prevent promissory estoppel from exploding—need some sign of bad faith
(3) Another case considered under promissory estoppel principle and not contract law
(a) PE used here as proxy for consideration: looking to avoid injustice. §87(2)
(4) Notion is to put him back to where he was before—negate the reliance and avoid injustice 
How do we police the bargain?

1) What do we look to when policing? §§ 15, 73, 89, 174, 175, 176, 178, 183, 184,  205, 2-203, 2-209
i) Status of the parties;
ii) Behavior of the parties;
iii) Substance of the bargain (potential fraud).
2) Was the party capable? § 15
a) Reasons for terminating contracts because of incompetence:

i) Party cannot judge whether this would be beneficial to themselves;

ii) Potential for exploitation;

iii) At some point, it may be necessary to impose responsibility on someone else to function as the risk avoider / benefit inhancer.

iv) Ortelere v. Teachers’ Retirement Ltd. (NY 1969): teacher retires because of psychosis / biological mental defect makes unfavorable changes to retirement plan without husband’s knowledge, leaving nothing left upon her death
(1) Court: old standards of finding incompetence obsolete—uses pure cognitive test
(2) System should have known that she was incompetent (why she retired)

(a) §15(b): contract voidable when party, because of mental illness / defect, unable to act in reasonable matter and other party knows of this
(i) Contract may be voided by the incompetent or their guardian/representative
(3) Focus on no significant costs to system (her money was already there; nothing additional called for). 
(4) Consider risk allocation. Court somewhat risk-oriented.

v) Anna Theory: place the burden on the party best able to asses or avoid the risk.

vi) Cundick v. Broadbent (10th Cir. 1967): wife seeks to end sale of farm because husband’s mental illness
(1) Also applies pure cognitive test--only way out of contract is not understanding what is going on entirely
(a) §15(b) again.

(2) Assigning responsibility to wife as person best to avoid the risk 

(a) Assumption she is equally informed
(b) Gender-based result? 
(i) Nagging question of why price so low (was there really no sign of mental defect?)

vii) Cundick distinguished from Ortelere since B had no reason to suspect C was impaired, there was not a specific diagnosis in B, but consider access to services issue 
(a) B may not have had access as O did
(b) Also wife involved in C, but husband not involved in O.

viii) Courts do not want to undo contracts if they can help it, and will infer nothing about the terms of the contracts—they must find a defect in the bargaining process
3) Was the bargain fair?
i) That is, even though the person is entirely capable of contracting, asking whether the burdens are fundamentally unfair—Opposite of normal assumption that the party is the one in the best position to determine what is in their best welfare, and absent that need a defect to invalidate

ii) Cases considered ex post—result itself becomes proxy for a defect in the bargaining process

iii) McKinnon v. Benedict (Wash. 1968): M brought suit to prevent B from building trailer park on land, citing contract
(1) Court finds inadequacy of consideration
(a) Small benefit to M and oppressive conditions to B 
(b) Sufficient to say contract was unfair

(2) Inequality in bargaining power
(3) Generally, courts dislike prohibition on land (default rule)
iv) Truckwiller v. Truckwiller (MO, 1967): niece-in-law agrees to quit job & care for aunt for farm upon aunt’s death; aunt dies shortly after making agreement
(1) Court views prospectively

(2) Once essential fairness of agreement and adequacy of consideration found, contract stands

(a) Cites aunt’s intent that contract be performed.

v) McKinnon distinguished from Truckwiller: M always fishy, but T fine from start and had intention of being long-term.

4) Was there duress? §§ 174, 175, 176
i) When duress is found, contracts are not enforced. 
(1) Will enforce contracts when operating under constrained choice. If there is a monopoly, however, that goes beyond scarcity—that can be a kind of duress
(2) Inverse of Mimi Theory: when someone is taking advantage of the bargain, won’t enforce terms bargained for and agreed upon.

(a) §174: duress by physical compulsion prevents formation of a contract—not value-maximizing
(b) §175: duress makes the contract voidable—improper threat leaves victim no reasonable alternative and contract voidable by victim
(c) §176: when a threat is improper
ii) Alaska Packers’ Ass’n v. Domenico (9th Cir. 1902): middle of fishing trip, sailors confront super and demand higher pay; he agrees but company renegs upon arrival back at port
(1) Consider 
(a) 1902: lots of anti-union sentiment
(b) Possibility there was cause for sailors’ beef (bad nets)

(c) Gun-to-the head scenario—§175
(2) Court finds there was:

(a) Pre-existing duty—§73: performance of legal duty owed to the promisor that is not in dispute is not consideration but a similar performance is consideration if it differs from what was requied by the duty 
(i) But see: §89: Modification without consideration is okay if in light of situation unforeseen by either at formation, or to the extent that justice requires enforcement in view of material change of position in reliance on the promise.
(ii) Further: Some states (NY, Ala.) allow modification of contract without additional consideration. §2-209(1): allowed so long as good faith test (§2-203) met.

(iii)  §205: good faith imposed with contract on the parties
(b) No consideration given (doctrinal hook) 
(i) Absence of consideration is proxy for bad faith

(ii) Contra: consideration for the modification is proxy for good faith

(3) Agreement not given voluntarily (duress). Note timing (gun-to-the-head scenario).

iii) Watkins & Sons v. Carrig (NH 1941): written agreement to excavate a cellar, but stone discovered so oral agreement btwn parties to raise price; W. seeks payment
(1) Old contract rescinded by mutual consent

(2) Allow to modify contract because both parties see the mistake and acted in good faith. §73
iv) Rule (no modification without consideration) v. Standard (ad hoc good faith)—both imperfect

(1) Both have costs:

(a) Rules: time to form but easy to apply 
(b) Standard: easy to form but hard to apply

v) Austin Instrument v. Loral Corporation (NY 1971): L in contract with Navy; subcontracts to A, who begins performing on 1st contract and then demands higher price on 2nd contract; A sues for payment of the higher price
(1) Classic economic duress case: threat to stop performing (to withhold goods) deprived Loral of free will 

(a) Seems to say L faced with a situational monopoly—had no choice but to agree to higher price. Reasonable for L to believe that it was in an emergency.
(b) A breached and prevented L from performing

(2) NB: timing (during war) precluding L from obtaining extension; L made sufficient inquiries and was unable to find a suitable alternative supplier
5) Was there a misrepresentation? §§ 159, 161, 
i) §159: a misrepresentation is “an assertion not in accord with the facts.”
(1) Generally refers to facts, not opinions (may be exception in case of expert opinion)

ii) §161: sometimes not disclosing is equivalent to a false assertion, depending on the situation—e.g., when disclosure would correct the other party’s mistake about a basic assumption of the conract
iii) Swinton v. Whitinsville Sav. Bank (Mass. 1942): damages sought after S was sold house in Mass that had termites and seller did not disclose; damages denied.

(1) Bare non-disclosure—no liability

(a) Different than misrepresentation or half-truth
(2) Seller did not have a duty to disclose.

iv) Kannavos v. Annino (Mass. 1969): seller had illegally converted building into apts. and sold to K, who seeks to rescind purchase. Rescission granted.
(1) Distinguished from Swinton: 
(a) Here there was more than bare non-disclosure; 
(i) Half-Truth Doctrine: once you say something, have to say everything. Think of who is in the best position to avoid the loss
(2) Known that buyer intended to rent apts and building sold as one with apts--advertisements misrepresented the situation, making disclosure inadequate and intentionally deceptive
(3) §159: concealment and nondisclosure (may) be misrepresentation
(a) Misrepresentation must be material

(b) Today the complainant must show justifiable reliance

v) Arm’s Length v. Situational Monopoly:

(1) Arm’s Length means there is a relatively good market for the goods—buyers are fuller informed of the risks

(2) Situational Monopoly means that the bargaining power is distorted by other factors (like monopoly).
vi) Information: consider when there is a duty to disclose and when there is not. We will punish those who try to profit off information obtained unfairly (securities fraud)

vii) Voakes v. Arthur Murray, Inc. (Fla. 1968): widow who is conned into buying thousands of hours of dance lessons
(1) Misrepresentation argued—a basis to get out of contract

(a) Versus Puffing—can complain but not rescind
(i) Consider role of expert / expert opinion

(2) Court here acting to protect someone they feel needs protecting—protection v. freedom to contract
(3) Consider also idiosyncratic value for some (not all)—some situations where the value of the good will does not capture the idiosyncratic value that someone might take from it
6) What if there is a standard form contract?
a) Adhesion contracts: 

i) Benefits: lower transaction time and costs by limiting for a, savings passed along to buyers; possibly that terms are ones that parties would bargain for anyway

ii) Assumptions: that sellers internalize desires of buyers, that is, offer best price for buyers; that there is a robust market (many buyers & sellers)

iii) Henningsen v. Bloomfield Motors (NJ 1960): H buys GM car; 10 days later steering fails; sues for personal injuries but warranty precludes
(1) H’s failure to read excusable for three reasons working together: 

(a) lack of conspicuousness: fine print on the back; 

(b) comprehension: not clear that warranty for parts was a preclusion of personal injury claims 

(c) market: all three car companies had exactly the same provision—there was no ability to bargain around those terms
(2) Finds that there was no price benefit to the buyers of having a bad warranty

(3) Here, the ‘something smells’ finding: unequal bargaining power, and public policy concerns—allows court to void contracts that tend to injure the public in some way

b) There is a general duty to read the contract you sign, and generally no relief for those who do not read

i) Limited circumstances courts find exception when it is an unintelligible SFC

ii) Courts may elect to enforce parts (not all) of contracts
iii) Legislators involved: enactment of “plain language statutes” and other requirements to make SFCs easier to read and understand.

iv) Carnival Cruise Lines v. Shute (S.Ct. 1991): couple buys cruise tickets, injured on ship, want to sue but there is an arbitration agreement in contract for tickets
(1) Supreme Court finds forum-selection clause was reasonable, even though they read the clause after buying tickets (when unreturnable)

(a) Notion that it would not have affected their purchase decision. 
(2) Court saying there are some benefits and some costs to standard-form contracts, and here there was nothing unreasonable 
(3) Will enforce so long as there is nothing off the charts in the contract.

7) Is this contract unconscionable? § 2-302
i) §2-302: any contract or clause the court finds unconscionable it can not enforce, or only enforce the remainder.

(a) Goal is preventing oppression & unfair surprise

(2) Procedural Unconscionability: fault or unfairness in the bargaining process
(3) Substantive Unconscionability: fault or unfairness in the bargaining outcome
ii) Williams v. Walker-Thomas Furniture (DC 1965): WT brings suit to recover furniture after W defaults; funky provision in sales contract meant that until you paid off all purchases, none were paid off.

(1) Court defines unconscionability:

(a) As absence of a meaningful choice for one of the parties (procedural)
(i) Indicia of absence of meaningful choice is the gross inequality of bargaining power and the manner in which the contract entered into; greater absence of meaningful choice favors terms seeming unreasonable

(b) + Unreasonably favorable terms for the other party (substantive).

(2) Considers obscurity of clause; socioeconomic status of W. Do not want to enforce something that is not value-maximizing. 

(a) Also think of asymmetrical information—company might have more information on consumer habits—do we want sellers to exploit such information?

(3) Issue: Paternalism v. Freedom to Contract: is court prohibiting W from entering into contract that others can? Is it restricting her freedom to contract?
(4)  Finds both procedural and substantive unconscionability
(5) Key question in this situation: was there a meaningful choice?
iii) Economics v. Fairness: would we rather have everyone pay a little more than screw one person? 

(1) Positive (descriptive) economic view: what CG likes. Asks what would the incentives be? 

(2) Normative (moral) economic view: court was wrong.

(a) CG things that there are lots of things that should be taken into account (distributive justice, places where the law should not intervene, etc.) but suggests that there are a set of conditions under which we might find that this is not so unreasonable—if the prices were not unreasonable, there is a healthy market for the goods, etc.

iv) Jones v. Star Credit Corp. (NY 1969): couple bought freezer and paid in excess of its price; Star credit claims remainder due
(1) Court finds the price is unconscionable and contract reformed to reflect that payments already made are equal to the price

(2) Unconscionability does not require fraud—meaningful choice can be negated by gross inequality of bargaining power
(3) It is never just about price.

8) Are there public policy concerns? §§ 173, 183, 184
a) Courts will not enforce illegal contracts

i) Illegal contracts fall into two categories:

(1) Expressly prohibited by law or statute (contract to kill someone);

(2) While not expressly prohibited, they violate legislative policy / intent.

ii) §178: unenforceable on public policy grounds if legislation says it is unenforceable or interest in enforcement outweighed by public policy.

(1) Other parts or the rest of the agreement may be enforceable §§ 183, 184
iii) Bovard v. American Horse Enterprises (Cal. 1988): breach of contract brought over purchase of head shop. Court declines to enforce the contract.

(1) Underlying subject is clearly in violation of legislative intent, even if it was not expressly illegal at the time. 
(2) Cites public policy (doctrinal hook), though courts do not do this lightly.
(3) Finds both parties were in pari delicto: when both parties are at fault.

iv) Simeone v. Simeone (PA 1990): woman seeks to amend her alimony as set in a pre-nup signed the night before her wedding
(1) Court overturns recent precedent: underlying assumption was wrong—there was not a higher standard for upholding a pre-nup. 
(2) Found reasonableness not a valid claim since contract expressly provided that it was fair and reasonable
(3) Court reluctant to intervene with parties’ express intent to contract about their marriage, since that was the purpose of the pre-nup
(4) Not signed under duress: months of consideration prior to signing
(5) Issues considered: time of presentment; pre-nup (unique contract since many things left unresolved); sex of plaintiff (same-ist v. difference feminism); gender and age difference
(6) Court declines to overrule on public policy grounds.

(a) Hard to distinguish ex ante what may be ex post a bad deal, as above.

How should this contract be interpreted?
1) Is the contract definite? §§ 33, 362, 2-204, 2-208, 2-305
a) §33: Certainty—terms must be reasonably certain: provide a basis for deciding if there is a breach and how to remedy
b) UCC §2-204(3): even though one or more terms of a contract are left open it does not fail for indefiniteness if parties intended to make a contract and there is a reasonably certain basis for giving remedy
i) Remedy for indefinite contracts: 
(1) §1-205: trade usages may supplement or qualify terms of the agreement
(2) §2-208: dealings between the parties may be relevant to determining terms of an agreement, but if there is conflict, express terms of the agreement rules
c) §2-305: Open Price Term—contract may be formed even if there is no agreement on price. 

i) Price fixed by either party must be done in good faith

ii) When outside party sets price, may be rejected or replaced by a party fixing a reasonable price. 

iii) When no agreement on price reached, buyer may return goods or pay their reasonable value at time of delivery and seller must return any payment received.
d) §362: Effect of Uncertainty of Terms—no specific performance or injunction unless terms of the agreement are sufficiently specific to form a basis for such things.

i) Toys, Inc. v. FM Burlington Co. (VT 1990): terms of leasing agreement for space in mall; question of whether clause in contract is sufficiently definite. 
(1) Test: whether the option agreement contains all material and essential terms to be incorporated: Can you determine a price according to what the contract stated? 
(a) Here, court finds that the terms are sufficiently definite. Could figure out the price.
ii) Courts may encourage such contract when they see that past performance demonstrates enough  sufficiency to project the future, and it may be better to find a solution (e.g., costly for Toys to move), but have concern when there is a situational monopoly. 
(1) Again forcing parties to be more definite with their contract terms (to reduce costs of litigation), but recognizing that sometimes parties like indefiniteness in their contracts.
iii) Why parties have indefiniteness:
(a) Demonstration of good faith and trust in each other;
(b) Inability to predict the future & want to avoid risk allocation;
(c) Not worthwhile to bargain when risks are relatively low;
(d) Misunderstanding;
(e) Both parties believe it will be interpreted in their favor;
(f) Asymmetric information;
(g) Don’t want to reveal secret information;
(h) Can’t agree on something but want the rest of the contract.
iv) Doctrine of Indefiniteness—if you write a contract so indefinite that a third party (the court) cannot interpret it, and then we’ll say you don’t have a contract.
v) Oglebay Norton Co. v. Armco (Ohio 1990): after first contracting in 1957, could not agree to a price in 1986; O asked court to set a reasonable price while A counter-claimed contract no longer valid
(1) Court found evidence suggesting parties had intent to be bound even though their pricing mechanism failed—§2-305 issue
(2) Trial court did not exceed its authority to set a price, and say mediator would be appointed if they could not later agree on one.
2) What to do about a disagreement on contract’s subject? §§ 209, 213, 216
a) What is the subject matter to be interpreted?
i) Parol Evidence Rule (PER): §§ 209, 213, 216; 209-218
ii) Purpose of PER:

(1) It is not a rule of interpretation—it is a substantive rule that defines the subject matter of interpretation

(2) Based on the assumption that once the parties put their agreement into writing, that writing reflects the parties’ minds at the maximum point of resolution, and thus duties/obligations that do not appear in the written contract, even though/if accepted at any earlier stage, are not meant to be included
(3) Prevent parties from assuming more responsibility or obligation than they bargained for. PER also provides some certainty to the parties about what their scope of obligation is under the contract
(4) Force parties to include terms most important to them, and prioritizes written over oral contracting
(5) PER does not bar all parol evidence, just that which is presumptively irrelevant or false information
iii) What is parol evidence?

(1) Covers all evidence of alleged terms not included in written agreement that one party claims to have been agreed upon, either in prior writing or orally before the contract was executed.
(a) Primarily addresses oral agreements

(b) Written evidence of prior or contemporaneous agreements fall in this category

iv) Determining when PER applies:

(1) Conditions that must first be satisfied:

(a) Agreement must be put into writing

(b) Agreement must be adopted by both parties

(2) When parol evidence is offered, 

(a) Judge must make an initial finding of admissibility—question of law--§209: first determine if agreement is integrated before submitting it to fact-finder. 

(i) If the parties intended it to be the final and complete expression of their agreement, then no parol evidence may be admitted to supplement, explain, or contradict it.

(ii) If the writing is not a final and complete expression of their agreement, consistent, but not contradictory, parol evidence may be admitted to supplement or explain the parts of the agreement that are not fully expressed

1. Hence determining ‘integration’ provides courts a lot of flexibility

(b) If admissible, goes to fact-finder (the jury) for credibility determination
(3)  PER does not apply to any written or oral agreements made after the execution of the contract.

(4) Ask: is the term one that I would expect to see in the contract if the parties intended it to be in there?

v) Steps in dealing with PER: 
(1) Judge’s determination—Integration (§209):
(a) Fully integrated (whole agreement is integrated, unambiguous—total integration)—No parol evidence admitted
(b) Term at issue is integrated, unambiguous—No parol evidence for that term

(c) Term at issue is missing, incomplete, ambiguous— parol evidence admitted so long as it is consistent with the writing

(i) Term offered is inconsistent with written—No parol evidence
(ii) Term offered is consistent with written— parol evidence admitted

1. Fact-finder does not believe offered term—parol evidence is not found to exist
2. Fact-finder does believe offered term—parol evidence becomes part of the contract.

vi) PER Table of Life (Blum)—See chart 
vii) Collateral Agreements—used to soften the Four Corners rule—§216(2)(a)
(1) Parol evidence / extrinsic evidence is admissible to determine whether an agreement is collateral agreement (separate agreement) 
viii) Gianni v. R.Russell & Co. (PA 1924): G has lease from R; part of lease says G will not sell tobacco. G claims they had an oral agreement that he would be exclusive soda seller in building; sues for breach when drug store moves in next door that sells soda.
(1) Court holds for R

(2) If parties had intended for there to be a provision about exclusive selling, they would have put it in there.

(a) Court adopting the Four Corners rule

ix) Masterson v. Sine (Cal. 1968): M sold ranch to Sines (family); sale included option to buy it back w/in next ten years. M goes bankrupt and collectors bring case to exercise that option to satisfy his debts. S (with M’s encouragement) argues they never meant for the option to be transferable because they wanted to keep the ranch in the family.
(1) Traynor—holds that while parol evidence is not admissible w/r/t completely integrated document, it rejects notion that admissibility depends on whether the agreement appears complete on its face
(a) Finds that when the proffered evidence could or might naturally be entered into separately, proof of such oral agreement should be allowed in to prevent frustrating the parties’ real intent.

(b) Part of its consideration is that the contract was among family members (not sophisticated businessmen) and it used a SFC, which does not lend itself to amendments.

(2) Court is circumventing PER to make this decision—it could be equally argued that there was no oral agreement (no proof other than the motivated words of the Sines) and PER does apply
3) What about when parties say the same thing but attach different meanings? §§ 20, 2-202, 2-306
a) “Best Efforts” dilemmas
i) Wood v. Lucy II
(1) This was an exclusive dealing contract
(2) His promise to do the duties carried an implied “reasonable efforts” to bring profits into existence—Cardozo identifying default rule
ii) Bloor v. Falstaff (2d Cir. 1979): Ballentine sold its beer business (trademarks and tangibles) to Falstaff; received fix amount per barrel; contract included provision that Falstaff would use its “best efforts to promote and maintain a high volume of sales” and had liquidated damages clause; under new management, B sales dropped and B sues for breach.
(1) Relational and exclusive contract—long-term and B is stuck with F
(a) Relational contracts frequently have these sorts of vague/indefinite phrases

(2) Court holds that while F does not have to wholly subordinate itself to B, it does have to pay B attention—Friendly is suggesting that F treat B like one of its own brands

(a) Arguable whether or not F should have just triggered liquidated damages to end it

(3) Like Wood, parties intended to maximize the joint interest (“aligning interests”) which might not coincide with one party’s best interest, but what we think is best on the whole

(a) So best efforts clause might mean that we will sell even though we will loose because you will gain.
(4) Best conception that we can give “best efforts” is maximizing joint interests
iii) §2-306(2): agreement for exclusive dealing imposes—unless contract says otherwise—an obligation to use the best efforts to sell or promotes the goods/services (codifies Wood)
b) Trade usage issues
i) Raffles v. Wichelhaus (Eng. 1864): agreement on buying cotton delivered on Peerless ship; each party meant a different ship—two Peerless ships arriving from India, one in Oct. and one in Dec.
(1) Rule: when any term in an agreement is ambiguous, and the parties understand is differently, there cannot be a contract unless one of them should have known of the other’s understanding.
(a) Since each party thinks the contract refers to a different ship, there is no contract—if you intend to buy one thing, you cannot be sold another

(b) Context is everything: prices here drop between October and December…
ii) Frigaliment Importing Co. v. BNS International Sales Corp. (SDNY 1960): what is chicken? Frigaliment meant broiling chicken, BNS meant stewing. Contract only said ‘chicken’ with passing USDA reference; issue of language in cables, pricing, etc.
(1) Here, burden is doing all the work: Frig. has the burden of showing that ‘chicken’ meant narrower broiling and fails to do this—but had the situation been reversed, not clear if BNS could have proven up that it meant stewing
(a) Factors considered: size of chicken, price (could not have gotten broiling for that low a price), cables

(b) BNS’s subjective understanding of ‘chicken’ coincided w/USDA’s objective meaning—this match of subjective and objective where court resting
(2) §20: Misunderstanding—No manifestation of mutual assent if parties attach materially different meanings of manifestations and neither party knows/has reason to know the other party’s meaning, or each party knows/has reason to know the meaning attached by the other—failure of mutual assent means there is no contract
(a) Damages: first shipment was accepted and resold—no harm, no fowl
(b) Second shipment—not accepted (falls to BNS)
(i) In the end, both parties accepted some of the loss.
iii) Nanakuli Paving v. Shell Oil (9th Cir. 1981): N brought breach of contract against S for failure to price protect when S raised prices, claiming contradiction of trade usage.
(1) Court found that the relational contract (S dealt constantly & nearly exclusively w/N) indicated that S should have been aware of the price protection trade usage.
(a) However N is proposing something that the contract is silent on
(2) §2-202: (even) a final written expression may be supplemented or explained (but not contradicted) by course of performance, course of dealing, or usage of trade
(a) UCC says that agreement goes beyond the words on the paper, further holds that this outside evidence is always admissible so long as it does not contradict the contract

(3) Risk allocation system indicates:
(a) Shell in better position to price the risk of price increases—might then charge a little more to insure against that risk
(i) Argue: Oil Embargo was not a foreseeable risk—Shell did not assume that risk of that a historical event (but see: Gulf, Transatlantic—courts less forgiving for repeat, informed players)

(b) Nanakuli is in a worse position to price the risk, so it is willing to pay a little more to insure itself against the risk

iv) Benefits of trade usage:


(a) Reduces transaction costs—cheaper to write a contract if you don’t write every element

(b) No informational disadvantages

(c) Have a default rule representing what the majority of people want

(d) Enables ‘handshake’ deals

(e) Brings more certainty to transaction process

(2) Need to make clear, where you have default rules / trade usages, how people may opt out

4) How do you evaluate what is meant?
i) WWW (NY): sale of land in Suffolk Co.; liens on land from prior issue; contract had reciprocal cancellation clause and merger clause
(1) Court (Judge Kaye) holds that extrinsic evidence not material—holds general evidence outside the Four Corners inadmissible

ii) Plain Meaning / Four Corners Rule:
(1) Find admissibility: what can you look at? Determining ambiguity.
(a) Does the contract meet the requisite standards of clarity? 
(b) Can look at the words in context of the agreement to see if there is plain meaning or ambiguity

(2) What can you look at it for? Resolve ambiguity.
(a) If language is not ambiguous, extrinsic evidence about its meaning will not be allowed in

(b) If language is ambiguous, extrinsic evidence about its meaning will be allowed in and question of interpretation may go to the jury. 
(3) Certainly cannot introduce evidence to introduce an ambiguity

(4) This is an ex ante approach—a rule that forces parties to be more precise, certain, definite in their contracting. Gives certainty to the system, and reduces judicial intervention, expenses, distortion by relying on the plain meaning.

iii) Pacific Gas & Electric Co. v. GW Thomas Dayage & Rigging Co. (Cal. 1968): contract btwn parties contained indemnity clause; T was to work at its own risk and indemnify P against any expenses; P sought cost of repair after steam cover fell.
(1) Traynor: Cannot deny the admission of extrinsic evidence (limit to the four corners) because that might deny the relevant intent of the parties—thinks parties are not that verbally precise, and intent is the important factor
(a) Further, words and terms are dependent on the circumstances and context of the agreement

(2) Here trial court erred by only looking at the plain language

iv) Contextual Interpretation (Traynor)
(1) Test: Any time a term is susceptible to a meaning, extrinsic evidence is allowed in figure that out
(a) Can look at anything that credibly effects the intent of the parties

(2) Interpretation of a contract first requires preliminary consideration of extrinsic evidence to prove the intention of the contracting parties.
(3) This is an ex post approach—try to vindicate the intent of the parties, so it makes sense to let all evidence on that point in. Understand that parties often mean something different than the plain meaning.
v) Parol evidence may bar admission of previous statements, but parties may undermine this rule by introducing these statements as part of their interpretation
(1) But in some places (NY) cannot get anything in
Was the contract performed?
Main question to ask: are the parties obligated to fulfill their terms of the contract or is there something that allows them to get out of the contract? 
1) Was there substantial performance? §§235, 241
a) Substantial Performance = “performance under a contract that, while not fully in compliance with the contract (and therefore a breach), is nevertheless deficient in only a trivial way. Because the breach is not material, the plaintiff may not use it as a ground for rescinding the contract, but is confined to claiming monetary compensation for the shortfall in performance. Performance of the primary, necessary terms of the contract.” (Blum)
i) There is an enormous amount of uncertainty in substantial performance: don’t know how close you can come and still be entitled to payment

b) Material Breach = “the failure or deficiency in performance is so central to the contract that it substantially impairs its value of the transaction and fails to meet the reasonable expectations of the promise.” (Blum)
i) §235: perfect tender rule—duty to fully perform the contract; anything other than full performance is a breach
ii) §241: when is there material failure—necessarily an imprecise and flexible standard that depends on the facts of each case. Includes provision that if the breach does not comport with standards of good faith and fair dealing, that is material (NB: avoids the word ‘willful’)
c) Options for breach: (Blum)
i) Breach is total and material—promisee may:


(1) Withhold performance

(2) Terminate contract

(3) Claim full damages for breach

ii) Breach is material but not total—promisee may:
(1) Suspend performance

(2) Await cure

(3) Claim compensation for loss suffered

iii) Breach is not material (there has been substantial performance)—promisee may:
(1) Claim compensation for loss suffered
iv) Jacob & Youngs v. Kent (NY 1921): J built country house for K; one year after K moved in discovered that Cohoes, not Reading pipe, was used, even though that had been specified in the contract; K refused to make final payment on the house. Value unchanged by different pipe; was not a willful mistake. K demanded that pipes be replaced at great cost to J.
(1) If we are to find substantial performance, have to determine whether the underlying promises are independent or conditioned on one another—draw a line between important and trivial
(a) Cardozo: two independent promises here—promise to build the house and the promise to put in Reading pipe
(b) One promise is not a condition of the other

(c) Use of non-Reading pipe is found to be a trivial: value of the house remains unchanged
(2) Thus there was substantial performance: the essential purpose of the contract (to build a house) was not thwarted
(a) All bets are off if the breach is done willfully 

(3) Default rule created here: substantial performance, which in the absence of specification in the contract (for perfect tender, for instance) is deemed to be what is reasonable and probable
(a) Always able to opt out and require perfect tender

(4) Opportunity here for chiseling:

(a) Perfect Tender: may induce buyer chiseling
(b) Substantial Performance: may induce seller chiseling

(i) Cardozo here may be implicating condemning buyer chiseling: cost of replacing pipes was great, while change in home’s value is nada—buyer may be trying to get out of making that final payment
v) Plante v. Jacobs (Wis. 1960): housing contract; disputes arose during building, J stopped payments and P stopped construction. P sued for balance; J argued that because of a misplaced wall and other unfinished aspects, which amounted to more than 25% of total contract price, there was no substantial performance.
(1) Court found there was substantial performance: the essential purpose of the contract was met (there was a house)
(a) In housing contracts, appears to be applying a default rule that every detail be in strict compliance with the specifications and plans

(2) On damages court applied two rules, depending on the nature of the defect:
(a) W/R/T missing elements, cost-of-damages rule: when there are a small number of defects or omissions that can be remedied w/o reconstructing a substantial part of the building, the reasonable cost of correcting the defect should be allowed (book)
(b) W/R/T misplaced wall, diminished value rule: damages should be the difference in value of the house were it properly built and the house as it were built. (book)
2) Was there a mistake? §§ 151, 152, 153, 154, 376
a) Mistake: when the contract is based on an erroneous belief at the time of contracting that certain facts are true, causing one or both parties to do things they would not have otherwise. (Blum) Keep in mind:
i) Materiality: issue is the impact of the mistake. Relief is only available when the impact is so material that it changes the basis for the bargain.
ii) Risk: issue of risk allocation for the mistake. Only the party not assigned the risk (implicitly or explicitly) can claim damages.

iii) Unilateral mistake: one party knows the truth and the other does not; erroneous assumption is a basic assumption to only one of the parties. Differs from mutual mistake because there is fault.
(1) §153: contract voidable in this situation when adversely affected party does not bear the risk and the effect of the mistake would be unconscionable or the other party has reason to know of the mistake or the other party’s fault caused the risk.
iv) Elements of mutual mistake: §152 (Blum)
(1) Both parties share a mistaken assumption about a fact
(2) This mistaken assumption was one that the contract was based on (goes to intent and purpose of parties)

(3) Must have a material impact on performance
(4) The risk cannot be allocated to the party claiming relief.
v) Stees v. Leonard (Minn. 1874): builders contracted to build building; try twice and then realize the land is on quicksand; S brings action to recover for damages from failure. Finds for Stees
(1) Contract does not assign the risk of the land to anyone and the court interprets this as assigning it to the builder: Anna Principle: loss on party best situated to avoid it.
(a) Court does not care about the condition of the land

(b) Assumes mutual mistake, so the builders assume the risk; §152
(i) But for “an act of God” the builders have to perform

vi) Renner v. Kehl (Az. 1986): couples sell their land to R for jojoba cultivation; after sale, discovered that land not suitable because of water conditions. R brings action to rescind contract.
(1) §152: sole purpose of the sale was for R to cultivate jojoba, and the water conditions were a basic assumption to this contract
(a) Because this assumption was mistake, the contract is voidable

(2) Court finds in such a case of rescission, rescinding party can still recover for incidentals even w/o showing of fraud or misrepresentation:
(a) §376: party that voids contract because of lack of capacity, mistake, misrepresentation, duress, etc. it entitled to restitution for any benefit that he has conferred on the other party by way of part performance or reliance.
b) Risk Allocation—
i) General point: when parties bargain with one another, the rule of law (the default) is irrelevant (can opt out, etc): placing loss on the party in the best position to avoid it

ii) BUT: bargaining costs = transaction costs—so long as they exist, rule of law does matter.

iii) Coase’s Theorem: because transaction costs always exist, the rule of law matters a lot.

iv) Wood v. Boynton (Wis. 1885): W finds rock, sells for $1, learns afterwards it is a rough diamond worth $700; seeks to rescind on the sale.
(1) Court does not allow rescission.
v) Sherwood v. Walker (Mich. 1887): W sold cow supposed to be barren to S; before sale, learns cow is preggers, and therefore worth great deal more, and rescinds on contract. Upheld
(1) Was a case of mutual mistake, rescission allowed.
(2) Likely this case would be decided differently today.

(a) Experts dealing w/ non-experts cannot make a mistake about the “intrinsic value of a thing” (Chirelstein); their investment in that information and judgment prevents this.
(3) Someone was getting a windfall here
3) Was there impracticability? §§ 261, 263, 2-615
a) Older version was impossibility: “performance may be excused as impossible if the contract depended on the existence of some person or thing, and that person/thing cease to exist (cannot be the fault of the party seeking excuse).” (Blum)
i) Taylor v. Caldwell (Eng. 1863): C to rent T’s hall for performances; after outlaying on advertising, hall burns down and C seeks to be compensated for ad expenses.
(1) Nothing in the contract covered the possibility that the hall would burn down
(a) This was a unforeseen: impossibility in the old sense—and not the fault of either
(b) Risk allocation not done w/r/t this possibility: were not thinking about it at all

(2) Court finds that both are released from their obligations to one another (T does not have to refund the ad money, and C does not have to pay the rent it promised)
(3) Exception to Stees: when contract depended on the existence of a specific thing, and the thing dies: the contract also dies

(a) Also different than Stees (mutual mistake): this was a case where there was an event after the contract that made the contract not mutually beneficial any longer
(b) Both of these cases are pretty obsolete—as is impossibility

(4) §263: if the existence of a thing is necessary to the performance of a contract, and it fails to come into existence or is destroyed, that is an event that the non-occurrence of which was a basic assumption of the contract.
b) Impracticability: modern version. “Performance may be excused of an unforeseen supervening event, occurring after the contract was formed, and not caused by the party claiming excuse, defeats a basic assumption of the contract. To establish impracticability, party must also show that the unforeseen event poses a significant burden on her, beyond any risk she expressly or impliedly assumed under the contract.” (Blum) 
i) Transatlantic Financing Corp. v. United States (DC Cir. 1966): T enters into contract w/ US to bring wheat from TX to Iran; after ship sets sail, Suez Canal closed and ship had to go around Cape of Good Hope. T sues for additional costs associated with this longer route, claiming impossibility.
(1) Here, there is no breach—just looking for more money
(2) Court sets up a three-part test for impracticability:

(a) Was there an unexpected contingency?
(b) Was the risk allocated to a party? (if yes, stop)
(c) Was the contingency so great that it made performance impracticable? (if no, stop)

(3) Question inquiry gets to: whether the performance asked to be rendered so different that what the parties contracted for that that it no longer makes sense for them to perform?
(4) Here, court finds that closing the Canal was a contingency (argue: was it so unforeseeable that there would be issues there?...how broadly you consider this question may greatly affect the answer—the more generally you define an event, the more likely you are to find it).
(a) However, the court does not find that the normal route (Suez) is not the only route, and doesn’t believe that passage thru Suez an implicit term of the contract—does not come out clearly on risk allocation.
(i) Transatlantic was in the better position to price that risk, making it hard for them to now cry impracticability
(b) Performance was not rendered wholly impracticable: cost of performance went up 15%, but it was completed.
ii) Eastern Air Lines v. Gulf II: Gulf argues commercial impracticability

(1) Court finds the contract language is clear and that Gulf has not proven its case for commercial impracticability

(a) Party alleging commercial impracticability has duty to prove its case

(b) Gulf has not shown that it suffered undue hardship or loss: was making bank during this oil embargo, and the court find the costs Gulf showing are not the kind associated with impracticability (intra-company profits)

(c) Further, Gulf knew of the move to de-regulate oil and actively worked for this to happen. It was therefore reasonably foreseeable for Gulf. §2-614 (failure on payments because of govt regulation) does not apply here.
iii) §261: after contract made, supervening event occurs, the non-occurrence of which was a basic assumption of the contract and it was not caused by party seeking excuse, duty to perform is ended. Seller must employ all measures to ensure that his supply does not fail; must have good faith in this.
(1) Courts are concerned with holding parties liable for things that fall outside the scope of their promises

(2) Financial end of contract may serve as proxy for determining whether or not a risk has been allocated to one party. Trying to get at the notion that if the risk was foreseeable enough to prevent a party from contracting, or at least for them to contemplate the price in the contract.
iv) §2-615: excuse for performance possible if: risk not allocated to him, it was unforeseeable that the contingency would occur, and the contingency render the performance untenable (test).
(1) Unforeseeability: something that a reasonable person could not have thought of and contemplated the likelihood of it occurring (Blum).
(2) Risk allocation: want the parties, as best they can, to allocate the risks. However, don’t want them obsessing over risks when contracting (high transaction costs)
v) §377: when performance is excused because of impracticability or frustration of purpose, the party whose duty is relieved is entitled to restitution of any benefit she has conferred through part performance or reliance.
(1) Westinghouse is the only case where the court splits the difference. Usually parties will re-negotiate or let things lie as they fall. When it gets to court, indicates that it’s a) the end of their contractual relationship, or b) one party is on the verge of bankruptcy
4) Was there frustration of purpose? §265
a) Frustration: when the fundamental purpose of the contract is gone, the contract is not value-maximizing
i) §265: if after contract is formed, a party’s principal purpose is frustrated by a supervening event that is not his fault, and which was not contemplated by the parties when contracting, duty to perform discharged unless the risk was allocated to him.
(1) Analysis much like that for impracticability: find out if the supervening event was one contemplated by the parties, and if anyone was allocated that risk.

ii) Krell v. Henry (Eng. 1903): K responds to H’s ad and rents his flat to watch the coronation procession; King gets ill and procession is postponed; K demands deposit back.

(1) Goes back to Taylor v. Caldwell, even though this is slightly different: frustration of purpose
(2) Both parties knew the purpose of renting the apt was to see the coronation, and when that did not occur, the purpose of the contract was gone

(a) NB: the contract could technically still be carried out; rooms could have been rented for those two days.
(b) Neither party thought of the possibility that the coronation would not occur, and this was not a risk allocated to either

iii) Swift Canadian v. Banet (3d Cir. 1955): S tries to recover from B; had contract where S would ship pelts to B, but on day of shipment when S was ready B notified that it would not accept the pelts because of new govt regulations
(1) Court finds that B was still obliged under the contract as its claimed excuse of govt regulation preventing it from performing fails.
(a) Even if B could not legally accept the pelts, it could accept and resell.

(2) §264: allows excuse for performance when there is a govt regulation or order. 

iv) Chase Precase Corp. v. John J. Paonessa (Mass. 1991): contract between P (GC) and C (SC); P subcontracted C to build median barriers for job to repair stretch of road; after start of performance, citizens get court to modify the contract so there are no more medians; P wrote to C anticipating this and saying production should be stopped; C had produced half and was compensated for that, but sues for lost anticipated profits.
(1) Court finds that P was not responsible for the cancellation nor was it an event contemplated by the parties when contracting; to succeed on frustration, C has to show that risk of elimination of medians not allocated.
(2) C knew of clause in contract allowing change by other party at any time

(3) Court finds that C accepted the risk of the possibility of cancellation.
v) Northern Indiana Public Service Co. (NIPSCO) v. Carbon County Coal Co. (7th Cir 1986): N tried to get out of long-term supply contract w/ Carbon, who claims breach; had relational contract in which C would supply amount of coal to N at fixed price subject to provision for price escalation. N told by govt that it had to buy cheapest energy, and it alone was responsible for cost of contract (could not pass along to customers)
(1) Court finds that the govt order did not trigger the force majeure clause in N&C’s contract: govt was a risk of N’s under the contract

(2) N’s duties under contract were not suspended under §261 (impracticability), §265 (frustration), or §2-615

(a) §2-615: only applies to sellers (other courts have allowed its application to buyers)
(b) There is no reason the coal cannot be used, just that the additional costs of the contract cannot go to the customers
(3) Govt orders were forcing a monopoly (N) to act like it was in a real market

(a) The actual thing that cause this trouble was an increase in the price of coal, affecting N’s set price under the contract—not the govt intervention

(b) Further, impracticability fails because this is a market in which govt intervenes a lot—not unforeseeable.
(4) Fixed price contracts are a gamble: buyer gambles that the price will be less than market price, while seller gambles they will be more—speculation. And where there is speculation, there is risk allocation.
b) Court are usually reluctant to allow excuse because of impracticability or frustration: preference is to let things lie as the they fall.

i) Some courts will say the excuse does not apply: contract lives.

ii) Others will say that excuse applies: but leave parties where they are unless they can find express risk allocation.
What Remedy Should be Given for the Breach?
1) Why do we award damages? §§ 344, 345
a) Damages tell us a lot about the kinds of contracts that we are willing to enforce

b) §345: damages may be money due under the contrac, specific performance, restoration of a specific thing, money to prevent unjust enrichment.
c) Incentives for parties not to breach/uphold their contracts

i) If we enforce specific performance, shows we care a lot about promises

ii) Enforce monetary damages, show that we are willing to compensate for breach—contracts as a means to bring economic order and create environment that is value-maximizing (think: efficient breach)
(1) Notion of putting party where it should be (back before contract—Hoffman, or where it would be had contract gone through)

(a) §344: three types of interests motivating damages—expectation interest, reliance interest, restitution interest

(2) Preference for damages over SP: 

(a) Might reduce transaction costs (of replacement contract, e.g.)

(b) If SP requires monitoring, might be less efficient/time-consuming

(c) If we give reliance damages, sellers might breach and buyers might be less likely to enter into contracts (where they would incur no reliance costs)
2) When do we give specific performance? §§ 357, 359, 360-369, 2-716
a) Specific Performance: SP only given when the contract is about something extraordinary: when there is no replacement contract at reasonable costs easily attained—concept of uniqueness
i) Came out of Eng equity courts

ii) Only given when monetary damages are inadequate
iii) §357: SP awarded at court’s discretion
(1) UCC encourages more liberal use of SP

iv) §359: SP cannot be ordered if damages would be adequate; damages awarded for one portion does not preclude SP for other part/whole contract
(1) Adequacy of damages affected by difficulty of assessing damages (§360), uncertainty of the terms (§362), effect of unfairness (§364), public policy (§365), difficulty of enforcement (§366)
v) §2-716: SP allowed when goods are unique or when otherwise proper
(1) Test for uniqueness: determined by holistic view of the contract
(2) NB: SP awarded in other proper circumstances, which includes inability to cover
vi) Klein v. PepsiCo (4th Cir. 1988): K in contract with P for sale of corporate jet; P argued contract never formed, K sues for specific performance.
(1) Court finds there was a contract

(2) Specific performance was inappropriate:

(a) Jet was shown to be not so unique

(b) Monetary damages were available and adequate

vii) Laclede Gas Co. v. Amoco Oil Co. (8th Cir. 1975): scheme where L and A supply gas to a new housing development; long-term relational contract; after L protested A’s price increases, A responded by terminating contract even though L only party w/right to do that.
(1) Court found that contract was not lacking mutuality of consideration because they were bound to one another 

(2) Court found L entitled to SP since it was shown that there would not be any easy replacement (and L under obligation to supply houses)—no other propane dealer willing to enter into long-term contract, and if once could be found, high transaction costs.
3) When and How Do We Give Damages? §§ 347, 349, 350, 351, 355, 1-106, 2-703, 2-704, 2-706, 2-708, 2-712, 2-713
a) Expectation damages are the default remedy: put the party in the same position as it would be had the contract gone through.

i) §1-106: put aggrieved party where she would have been; remedies to be liberally administered
ii) Reflects what we want: buyer holds the cards—pay the profit and walk away

(1) Part of reason for expectation damages: undermines a buyer’s incentive to breach

(2) Rather, a buyer might be inclined to go through a contract and then resell, rather than breach

(3) Reflects the bargain we like to see—gives “the injured party the benefit of his bargain (Chirelstein)
(4) Burden of determining cost of conduct on parties themselves, who are better able to do this than the court
iii) Accurate pricing of the damages essential:
(1) Underestimated damages induce more contract breaches

(2) Overestimate damages induce fewer contract breaches

iv) Induces efficient breach

(1) Sellers move their goods to the highest valued use
(2) Appropriate to breach when the aggrieved party can be fully compensated and still make a profit (internalizing costs of the breach)

(a) NB: Still might have transaction costs which neutralize costs of breach by eating profit

v) §355: punitive damages are not recoverable in a breach situation unless the conduct constituting the breach is also tortuous. Problematic because even though in the end parties might be in the same place, it incurs a lot of transaction costs. Plus are much more contentious.
b) Calculating damages:
i) §347: Damages = loss in value + other loss – cost avoided – loss avoided
(1) Or: §349: Damages = cost of reliance (+ profit) – loss avoided + other loss
(a) Profit may be left out (e.g., it cannot be calculated w/ certainty)
ii) Consider: Loss in value (difference between expected return and actual return); other loss (any other loss suffered); cost avoided (saving further expenses); loss avoided (avoiding loss through reallocation or resale)
iii) Vitx Manufacturing Corp. v. Caribtex Corp. (3d Cir. 1967): contract btwn C (cloth importer) and V (chemical process) to import cloth into Virgin Islands; C breached and didn’t perform (cloth never arrived) and V seeks to add to its damages overhead costs (opened plant to perform contract)
(1) Court held that overhead costs were already part of V’s loss incurred, and was already recovered under the lost profits awarded.
(a) Overhead represented fixed costs that do not vary for the contract (have to pay taxes no matter what)—so these costs are already implied in the price charged
iv) Laredo Hides v. H&H Meats (TX 1974): contract btwn L and H; H sold L hides and L sold them to Mexico; one time check not sent back and before it was received in the mail, H cancelled contract. L files breach of contract; on appeal court found for L.

(1) Were actually in court on question of breach. Rule is that once you don’t perform, you’ve breached.

(2) Damages calculated under §2-712: “Cover”— difference between cost of cover and contract price plus any incidental costs (and less any expenses saved) = damages when the buyer, in good faith and w/o unreasonable delay after a breach procures substitute goods; failure to cover does not bar other remedy.
(3) §2-713: when calculating damages for non-delivery of goods to the buyer, measure is difference between market price at the time when the buyer learns of the of the breach and the contract price
v) §2-703: general seller remedies. When a buyer wrongfully rejects goods, seller may withhold or stop delivery, resell (and get damages in difference), recover damages for non-acceptance (§2-708, 709)

vi) §2-706: Resale— after a buyer breaches seller can resell in good faith w/in a reasonable period of time and recover difference in resale price and the contract price. Seller must identify goods to be resold.(§2-704)
(1) Assumption that the breach is because the price for the good drops, so the buyer breaches in order to take advantage of this (thought behind §2-706). However, in the case where the price has not dropped and the breach is for some other reason, see:
vii) §2-708: damages remedy: can get damages equal to the market price or the cover price. (2): lost volume sales—when the seller would have been able to sell both breached goods and more, the replacement buyer is not really replacement, because that sale would have happened anyway, so instead of making two sales, seller only makes one when first buyer breaches. Hence: lost volume seller.
viii) R.E. David Chemical Corp. v. Diasonics, Inc. (7th Cir. 1987): RE contracted w/ Diasonics to provide medical equipment; when third-party breached contract w/ RE, RE then refused to pay balance to D or take delivery of the equipment; D later resold equipment at same price. RE sues for restitution of deposit; D counterclaimed for lost profits.
(1) Diasonics allowed to recover as a lost volume seller—inquiry court requires:
(a) Seller had the capacity to produce the breached product in addition to the product that it resold
(b) Producing both would have been profitable for the seller.

c) Notion in contracts it that a contract is a promise to perform or to compensate. Especially in a commercial setting, breaching is less of a blameworthy thing—more concerned with value-maximizing. This is the theory underlying arguments for efficient breach of contracts.
d) Limits on Damages:

i) §350: injured cannot recover damages that w/o undue risk or burden he could have avoided; released from this if he made reasonable but unsuccessful efforts to avoid loss.
(1) Some believe that injured party has a duty to avoid all possible losses (to mitigate)
(2) Trans: injured party may not recover for damages that it reasonably could have avoided.
ii) Buyers and sellers injured in the event of a breach are expected to cover or resell: §§ 2-712 and 2-706
iii) Those buyers and sellers who do not cover or resell may still recover, and damages are calculated according to the market price at the time of breach: §§ 2-713 and 2-708
iv) Rockingham County v. Luten Bridge Co. (4th Cir. 1929): L contracted to build bridge; after construction started, Rockingham decided not to build road and therefore had no use for the bridge; advised L to stop, but L continued work and sought damages for all work completed.
(1) Court found that an award of full damages was erroneous, since Luten had a duty to mitigate the damages

(a) Accordingly, L should only be compensated for labor and materials expended until notified of the breach, and should not be compensated for work completed after it notified.

(2) L appears to be trying to increase damages by continuing to build after notification: seller chiseling
(a) §2-704: Since most goods covered by the UCC are fungible (and therefore resellable), sometimes it makes more sense for the seller to continue to produce the goods and resell.
(i) In cases like this, where the goods (a bridge) are not fungible, could cease manufacture and resell for scrap 

(3) NB: consider which choice will minimize the cost of the breach

v) Tongish v. Thomas (Kan. 1992): Tongish was sunflower seed seller who had contract with Coop to sell seeds at set price; C then would sell them to third party. Seed price increases greatly, and T decided to breach and sell seeds at higher price. 
(1) Issue was whether damages should be calculated under §1-106 (receive only loss of expected profits) or under §2-713 (market price less contract price—would result in higher damages)

(2) Court finds that §2-713 should rule: more precise method of determining damages. Further, inhibits breachers in such a situation.
(a) Part of their rationale was that Coop was obliged to buy the seeds under the contract, and would have to do so even if the price dropped and they ended up paying much more (they were allocated that risk under the contract)
(b) Thinking here of discouraging seller chiseling in such a situation when the price rises
(3) NB: think not only of damages as full comp for aggrieved party, but also the risks assumed.

vi) Parker v. Twentieth Century Fox (Cal. 1970): Shirley MacLaine had contract w/ Fox to star in Bway musical for $750,000. Fox decides not to do musical, offers her part in western for same salary. She sues for damages.
(1) Court finds that the ‘substitute’ was fundamentally different than the job she contracted for.
(2) Her refusal to accept that role therefore not a failure to mitigate

vii) Groves v. John Wunder Co. (Minn. 1939): G had land that in contract W agreed to remove gravel from and leave level; W paid for this $105,000. W failed to do this; land left worthless. Would have value of $12,000 if level; cost of leveling is $60,000. G awarded $12,000.
(1) Land value reduced by W’s actions.
(a) W argued in favor of Jacob & Youngs’s diminished value damages rule

(b) G for cost of repair (wanted SP or the cost of SP)
(2) Court finds:

(a) Breach was willful (unlike Jacob & Youngs, an unwillful breacher)

(i) Thus question of specific performance or diminished value does not apply

(b) Regardless of the low value of the land, G deserves the cost of what it would take to level

(c) When there is no economic waste (like destroying a building to replace pipes), cost of fixing the defect are the damages that should be given. Rejections diminution in value.
e) Cases where there a contract and part is not performed: consider if the cost of that performance is figured into the contract

i) E.g., Groves would have charged W more to use the land if there was no leveling provision: G would have added the cost of that leveling to the contract price (more than $105,000). Also, Peeveyhouses would have charged the coal company more if they thought that they would have to do the restoration.
ii) Peeveyhouse v. Garland Coal & Mining Co. (Okla. 1962): P leases their land to G for coal mining; part of contract was clause that G would restore the land when finished. G does not do that; P sues, even though it would only increase their land value $300 while costing $29,000 to restore.
(1) Court here holds that while normally the cost of performance will be awarded, in cases like this where the cost of performance involves so much economic waste (grossly disproportionate), it is appropriate to award diminution in land value.
(2) Distinguishes from Groves because here the primary purpose of the contract (excavate coal) was not affected (restoration was incidental to that), whereas it was in Groves.

(a) Rejects the argument that the Ps might place idiosyncratic value on their farm that is not captured by the $300.

(b) But consider: P might just be taking advantage of the law (maximize damages from the breach by G) 
f) Foreseeability in Damages:

i) §351: Damages that are not reasonably foreseeable are not recoverable in the event of breach—may only recover on those damages that arise in the normal course of events (in breach situation) or they were special circumstances the breaching party had reason to know. Unless revealed, cannot recover on (unforeseeable) special injuries. 
ii) Hadley v. Baxendale (Eng. 1854): H’s millshaft broke; B was slow in delivering and returning fixed one from manufacturer. H sues for five days of lost work (costs of wages).

(1) Special circumstances (having to shut down plant when shaft broken) were never revealed to the defendant, and were not reasonably foreseeable
(a) Therefore, H cannot recover on those uncommunicated special circumstances.
(2) Modification of the best loss avoider theory (Anna)

(3) Idiosyncratic parties have to divulge their idiosyncrasies 
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